
 
 

    
 

 
  

 

January 4, 2024 

 

NEVADA IRRIGATION DISTRICT 
1036 W. Main Street 
Grass Valley, California 95945-5424 
 

RE:   Summary of the Draft Staff Report in Support of the Update to the Bay-Delta 
Water Quality Control Plan 

Dear Board of Directors: 

 The State Water Resources Control Board released its Draft Staff Report (Staff Report) in 
Support of its planned update to the Bay-Delta Water Quality Control Plan (Delta Plan).  The 
Staff Report is an environmental assessment of a range of alternative approaches to update to the 
Delta Plan, including numerous iterations of unimpaired flow and one alternative analyzing 
voluntary agreements.  Comments on the State Water Board’s Staff Report are due by January 
19, 2024.   

 The purpose of this letter is to provide a summary of the Staff Report and to update the 
board on NID’s development of comments on the State Board’s unimpaired flow (UIF) 
approach.  The full staff report is available here.   

Chapter 1:  Executive Summary 

 The task of the State Water Board when considering amendments to a water quality 
control plan is to provide reasonable protection to all beneficial uses of water.  Given beneficial 
uses can and do compete against one another (e.g., instream uses v. consumptive uses), the State 
Water Board’s process necessarily involves balancing.  However, the Staff Report focuses 
exclusively on potential Delta Plan amendments to protect the fishery: “…updates to the Bay-
Delta Plan focused on the reasonable protection of fish and wildlife in the Sacramento River and 
its tributaries, Delta eastside tributaries (including the Calaveras, Cosumnes, and Mokelumne 
Rivers), and Delta…”.  (Staff Report, p. 1-2.)  “Existing regulatory minimum Delta outflows 
would not be protective of the ecosystem, and without additional instream flow protections, 
existing flows may be reduced in the future, particularly when climate change and additional 
water development absent additional minimum instream flow requirements that ensure flows are 
preserved in stream when needed for the reasonable protection of fish and wildlife.”  (Id., p. 1-9.)   

 The Staff Report is the functional equivalent (known as a “substitute environmental 
document”) to a draft environmental impact report under the California Environmental Quality  
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Act (CEQA).   In addition to numerous CEQA mandates, the Staff Report must consider a 
reasonable range of alternatives.  The Staff Report analyzes the following alternatives: 

Alternative Description 
Proposed Plan Amendments 55% UIF with an adaptive range between 45% 

and 65% UIF; cold water habitat (carryover 
storage requirements), etc.  

Alternative 1 No Project 
Alternative 2 Low Flow Alternative (35%-45% UIF) 
Alternative 3 High Flow Alternative (65%-75% UIF) 
“Modular” Alternative 4a Exclusion of Interior Delta Flow and Fall Delta 

Outflow Related Amendments  
“Modular” Alternative 4b Require Installation of Head of Old River Barrier  
“Modular” Alternative 4c Extended Export Constraint Alternative 
“Modular” Alternative 5a Instream Flow Protection During Drought (akin to 

Term 91) 
“Modular” Alternative 5b Shared Water Shortage Provision (all water users 

reduce use during drought) 
Alternative 6 Voluntary Agreements 
“Modular” Alternative 6a Protection of VA Flows 
  

 Only Chapter 9 of the approximate 6,000 page Staff Report analyzes the proposed 
voluntary agreements (VAs).  The balance of the analysis focuses on variants of UIF.   

Chapter 2:  Hydrology and Water Supply 

 UIF is “flow that would be present in a river or stream under current land use patterns in 
the absence of diversions, storage, releases from storage, water transfers, or other hydrologic 
modifications.”  (Staff Report, p. 2-1.)  “Unimpaired flows are used to help characterize how 
human uses of water have altered the magnitude, timing, and duration of flows in the watershed 
under the current physical configuration of the watershed over time.”  (Id., p. 2-4.)   

 The State Water Board developed a model, called the Sacramento Water Allocation 
Model or “SacWAM” to compare current conditions with the CEQA alternatives, including UIF.  
SacWAM results are then used to analyze a host of potential impacts of the alternatives, 
including water supply, recreation, groundwater, hydroelectric supplies, temperature, economics, 
and other aquatic and terrestrial species.  SacWAM is like a master variable; to the extent it fails 
to accurately capture current operations compared to UIF operations (as we suspect it does), it 
will understate the true magnitude and scope of environmental impacts because SacWAM output 
is generally the starting point for impact analyses.   

 Enclosed are select pages of the Staff Report summarizing your system and showing 
current conditions expressed as a percent of unimpaired flow.  Recall that the UIF preferred 
alternative is an initial 55% UIF standard measured on a 7-day running average for the entire 
year.   
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 At page 2-122, the Staff Report critiques “a large volume of water [] reserved for future 
use under unassigned state filed water rights.”  It is clear from the context that the State Water 
Board (perhaps legislatively) will pursue discontinuation of these state filed water rights to 
prevent additional diversions that, it is claimed, exacerbate already declining fishery conditions.  
It is unclear how the AHO would consider NID’s pending application for assignment of the 
state-filed Bear River water right, but the hearing process does vest the State Water Board with 
considerable discretion in deciding whether the assignment is in the public interest.  Should NID 
abandon the petition for assignment, it is likely that legislation or other State Water Board fiat 
could extinguish state filed water rights. 

Chapter 3:  Scientific Knowledge to Inform Fish and Wildlife Flow Recommendations 

 Chapter 3 of the Staff Report is effectively a restatement of the State Water Board’s 2018 
scientific basis report.  As far as we can discern, the State Board failed to make any changes or 
improvements to its prior analysis effectively concluding that UIF was the sole means of saving 
the declining fishery.   

Chapter 5: Proposed Changes to the Bay-Delta Plan for the Sacramento Delta 

 “This chapter describes the possible updates to the Bay-Delta Plan for the reasonable 
protection of fish and wildlife.” (Staff Report, p. 5-1, underlining added.)  Notice, again, the 
State Board is narrowly defining its role as seeking reasonable protection of fish and wildlife, 
rather than ensuring reasonable protection of all beneficial uses of water.   

 Concerning a preferred or recommended alternative, the “State Water Board has made no 
decisions on actual updates to the Bay-Delta Plan, and all alternatives evaluated in this draft Staff 
Report remain available for consideration and approval after the public planning process.”  (Id., 
p. 5-1.)  The Staff Report acknowledges that VAs may be selected as an alternative, but the core 
VA concept being proposed as one to avoid UIF is not accurately described:  

The Proposed Voluntary Agreements Alternative evaluated in this draft Staff 
Report identifies that the regulatory pathway would apply to non-VA regions and 
could apply in VA regions in the event the VAs are discontinued after the 
proposed 8-year term of the VAs, as described in Chapter 9.  The proposed VA 
regulatory pathway is largely consistent with the proposed Plan amendments 
described in this chapter, except that instead of updating the water quality 
objectives, the inflow, inflow-based Delta outflow, and cold water habitat 
provisions of the proposed plan amendments would be included in the program of 
implementation; they would be applicable to non-VA regions and could become 
applicable to VA regions in the future if the VAs are not continued. 

 (Id., p. 5-2, underlining added.)  In other words, in year 9 or 16 when the VA term lapses, 
the regulatory default will be unimpaired flow on former VA parties.  That is not the negotiated 
deal.  Instead, the VA parties have proposed that the State Water Board be required to go through 
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its full planning process, including new CEQA review, if it wishes to impose UIF once the VAs 
have reached their term.   

 The Staff Report proposes several new objectives that would constitute amendments to 
the Delta Plan (or, in the case of VAs, would be requirements of the program of 
implementation).  Taken together, these requirements are described as the “proposed Plan 
amendments”: 

1. An inflow objective:  maintain inflow conditions from all tributaries sufficient to support 
and maintain natural production of viable fish populations by maintaining inflows at 55% 
UIF, with an allowed adaptive range between 45% and 65% of UIF.  How the 55% UIF 
would be implemented is ambiguous with the Staff Report oscillating between a uniform 
application of the standard on all water rights holders (i.e., “share the pain”) versus its 
implementation consistent with the priority system.  Compare the following statements: 
 

a. “All water users on these tributaries, except those with a de minimis effect on 
flows (e.g., 10AF/year or less), would have responsibility for contributing to the 
achievement of the objective.”  (Staff Report, p. 5-17.) 

b. “Subject to possible modifications for drought, public health and safety, public 
trust obligations for wildlife refuges, or alternative arrangement in a voluntary 
implementation plan, implementation of the flow objective would be required to 
be met in order of water right priority.”  (Ibid.) 
 

2. A Cold Water Habitat Objective (Carryover Storage Requirement):  maintain 
streamflows and reservoir storage conditions to protect cold water habitat for sensitive 
native fish. 
 

a. “All water users on these tributaries, except those with de minimis effect on 
temperature management, would bear responsibility for contributing to 
achievement of the objective.”  (Staff Report, p. 5-23.) 

b. Rim reservoir operations would be required to coordinate with the State Water 
Board and fishery agencies on cold water habitat protection.  In other words, the 
State Water Board will dictate rim reservoir operations.  (Ibid.) 

c. “As determined by the Executive Director of the State Water Board, upstream 
reservoir operators also may be required to develop their own strategies if their 
reservoir operations are affecting achievement of the [objective].”  (Ibid.) 
 

3. An Inflow-Based Delta Outflow Objective:  the 55% UIF inflows required by 1, above, 
are required as Delta outflows with adjustments for downstream natural depletions and 
accretions. 
 

4. Fall Delta Outflow Objective:  this is an attempt to maintain the Fall X2 (salinity) 
requirement of the prior biological opinions governing CVP and SWP operations. 
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5. Suisan March Brackish Tidal Objective:  this would be incidental to the Delta Outflow 
Objective. 
 

6. Interior Delta Flows:  maintain flow conditions in the interior Delta to support and 
maintain natural fish populations, including continuing Delta Cross Channel Gate 
operations. 
 

7. Export Limits:  this objective would attempt to hard code the California Department of 
Fish and Wildlife’s 2020 incidental take permit (ITP) limiting the combined amount of 
water that can be exported and also imposing a import to export ratio (known as I:E) that 
varies based on year type. 
 

8. Old and Middle River Reverse Flows (OMR):  Again, the State Water Board’s attempt to 
hard code biological opinion requirements into the Delta Plan.   
 

 To implement the myriad of new objectives, the State Water Board envisions substantial 
improvements in water right reporting, including more accurate demand data and reporting of 
diversions under a “correct” water right.  (Staff Report, p. 5-57.)  “The proposed program of 
implementation would include provisions for developing a methodology and system for 
identifying and notifying water users when they must reduce or cease diversions (bypass flows) 
at their priority of right to meet the proposed Plan amendments.”  (Ibid.) The State Water Board 
would “build on past efforts” including the Water Unavailability Methodology recently utilized 
to justify drought curtailments (and which is the subject of pending litigation).   

Chapter 6: Changes in Hydrology and Water Supply 

 Chapter 6 expands on the SacWAM model to compare UIF against currently baseline 
operations and summarizes several assumptions utilized by the model.  Strangely, the State 
Water Board acknowledges that climate changes in hydrology are not incorporated into the 
SacWAM model runs.  (Staff Report, p. 6-8.)  Similarly, “it was assumed that each tributary 
provides its proportional share of the numeric inflow requirement so that the range of flow 
scenarios is sufficient to illustrate the potential changes that may result from the proposed plan.”  
(Id., p. 6-7.)  This would seem to counteract the prior statement that UIF would be imposed by 
water right priority.   

 The Staff Report analyzes impacts of UIF on the Bear River as estimated by SacWAM.  
First, it makes note of and requires modification/reduction of existing interbasin diversions by 
NID and PG&E from the Middle and South Fork Yuba Rivers.  Consequently “with less Yuba 
River water supplementing the flow of the Bear River, streamflows above Camp Far West 
Reservoir are lower and the flows on the Lower Bear River above the Feather River are also 
generally lower.”  (Staff Report, p. 6-16.)  The decrease in the flow at the mouth of the Bear 
River in the January through June period is estimated to be 23 TAF.   
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 Carryover storage at New Bullards Bar Reservoir is modeled to be 18TAF more on 
average in all year types under a 55% UIF scenario, because the model limits out of basin 
transfers by NID and PG&E.  In critical years, however, carryover storage at New Bullards Bar 
is modeled to be -57 TAF under a 55% UIF scenario.  “Reduced transfers to the Bear River 
would lower storage levels in Bowman, Lake Fordyce, Jackson Meadows, Rollins and Lake 
Spaulding Reservoirs.”  (Staff Report, p. 6-47.)   

 Carryover storage at Camp Far West Reservoir on average for all year types is modeled 
to be -3 TAF under a 55% UIF scenario.  In critical years, that figure is -1 TAF.  Table 6.3-1 at 
p. 6-27 summarizes the supposed total water supply impacts under the various UIF standards as 
measured against current conditions/baseline.  We believe these are significantly understated 
given SacWAM modeling flaws.   

 

Table 6.4-2 at p. 6-57 shows the decrease in average annual water supply as measured 
against the SacWAM baseline.  Again, these are likely understated given modeling flaws in 
SacWAM. 

 

 The Staff Report states that senior water right holders such as the Sacramento River 
Settlement Contractors and Feather River Agencies would likely not experience water supply 
impacts in most year types.  “A large percentage of water users in the Sacramento River 
watershed are CVP settlement contractors or SWP settlement contractors; as a general rule, these 
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demands receive full supply except after other users have been severely reduced.”  (Staff Report, 
p. 6-58.)   

 While probably understated, SacWAM modeling nonetheless shows significant water 
supply impacts to agriculture in the Sacramento River watershed: 

 

 The Staff Report acknowledges that reductions in surface water supply will likely drive 
water users to greater reliance on groundwater (where available and consistent with SGMA):  
“The actual response of water users to reduced surface water supplies from the Sacramento/Delta 
is expected to include some increases in groundwater pumping to replace some of the reduced 
surface supplies, but not at volumes sufficient to replace all reductions in surface water 
supplies.”  (Staff Report, p. 6-81.)  In addition, the Staff Report encourages “diversification” of 
water supply portfolios, including greater conservation, use of recycled water, increased water 
transfers, groundwater storage and recovery, and desalination.   

Chapter 7: Project Description & Environmental Analysis 

 Chapter 7 begins the in-depth analysis of the environmental effects of the proposed new 
water quality objectives.  In NID’s CEQA comment letter, currently due January 19, 2024, we 
will offer comments on many of the impact areas and how the Staff Report’s analysis 
inaccurately describes impacts or otherwise fails to comply with CEQA.  Here we will just 
briefly touch upon some of the impact analyses (or lack thereof). 

 Concerning impacts to irrigated agricultural acreage, “Under the 55 scenario, 
approximately 2,170,000 irrigated crop acres would be maintained; this represents a decline of 
3.9 percent of from baseline.  (Staff Report, p. 7.4-45.)  “Rice acres in the 55 scenario could be 
reduced by 6.0 percent from baseline.”  (Id., p. 7.4-46.)  “Because this crop [rice] is a 
comparatively lower revenue crop, does not tolerate deficit irrigation, and occupies a large 
proportion of the crop category acreage, changes in water supply would likely affect a larger 
proportion of the rice acreage.”  (Id. p. 7.4-48.)  

 The “worse case” decreases in crop acreage in a dry year assuming no replacement 
groundwater is reflected in Table 7.4-18: 
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 In the upper watersheds, the Staff Report observes “Groundwater is not extensively 
utilized in these areas because of the presence of a fractured rock aquifer system.  Changes in 
supply could result in reductions in crop acreage and increased fallowing.”  (Staff Report, p. 7.4-
52.)  This is certainly true in NID’s service area and should be highlighted in a comment letter to 
the State Water Board. 

 Concerning impacts to terrestrial species, like giant garter snakes or amphibians, the 
analysis minimizes impacts resulting from changes in water supplies and in many cases finds that 
ancillary restoration projects, like EcoRestore, would benefit these species and offset any habitat 
loss associated with decreased water supplies.   

 Concerning energy impacts, “Changes in hydrology would result in an increase in 
hydropower generation in spring and decrease in summer.  Decreases in summer would likely be 
offset by gas-fired power.”  (Staff Report, p. 7.8-1.)  However, mitigation measures are proposed 
that would supposedly offset energy impacts.  Those mitigation measures include diversifying 
the water portfolio (groundwater pumping, groundwater storage and recovery, water recycling, 
water conservation, and increased water efficiency).  Also, “coordination with existing 
requirements”, which envisions “to the extent possible, the proposed Plan amendments are 
proposed to be integrated with existing and new FERC licenses associated with water quality 
certification by the State Water Board as well as ESA, California Endangered Species Act, and 
other requirements.  These requirements may help reduce impacts on hydropower production by 
coordinating regulatory requirements to the extent possible.”  (Staff Report p. 7.8-41.)   

Chapter 8:  Economic Analysis and Other Considerations 

 Chapter 8 summarizes the economic effects of the proposed UIF alternatives.  For 
agricultural impacts, the analysis uses the water supply impacts produced by SacWAM in 
concert with another model called the Statewide Agricultural Production (SWAP) model.  The 
SWAP analysis “estimates the direct economic effects of potential changes in water supply on 
production of irrigated crops with a range of possible outcomes based on assumptions related to 
availability of groundwater to offset reductions.”  (Staff Report, p. 8-39.)  In addition, “this 
analysis estimates how changes in agricultural production could affect total industry output 
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(sales), income, and employment throughout the regional economy” by using the “IMPLAN 
model”.  (Ibid.) 

 The interconnection of these models supposedly produced minimal economic impacts 
statewide.  For example, under a scenario where no groundwater is pumped to make up for lost 
surface water, the total modeled economic impact to agricultural products on average is only a    
-2.5% decrease in crop revenue with 55% UIF.  Under the maximum groundwater replacement 
pumping scenario, the crop revenue decrease with a 55% UIF standard is only -0.4%.  Table 8.4-
23 summarizes the economic effects on agriculture with various UIF flow scenarios: 

 

 These impacts will be minimized through various existing financial assistance programs, 
such as grants, loans and other water efficiency programs.  The economic impact on municipal 
water providers is similarly limited, particularly when compared to the large California 
economy:   
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Doing the math, the claimed cost to replace the water supply impact in the Sacramento River 
watershed is merely between $4.09 per AF and $21.12 per AF.  These are simply not realistic 
numbers to replace lost water supply.  Moreover, the Staff Report cites positive economic effects 
of UIF, including “positive economic effects on California’s commercial and recreational fishing 
industries” and enhanced rafting and kayaking and fishing.   

Chapter 9:  Proposed Voluntary Agreements 

 The analysis of VAs is confined to Chapter 9 of the Staff Report, acknowledging that the 
State Board is considering the proposed VAs as a possible path forward for updating the Bay-
Delta Plan, but “will require consideration of public input on the draft Staff Report and peer 
review of the Scientific Basis Report Supplement.”  (Staff Report, p. 9-1.) 

 The SWRCB’s analysis does not appear consistent with the VA MOU insofar as the UIF 
standard would automatically apply to VA parties once the term of the VA (8 or 15 years) lapses.  
“The staff-proposed regulatory pathway under the VA alternative would apply to non-VA parties 
and could apply to VA parties in the event the VAs are discontinued.”  (Ibid.).   

 The Staff Report notes that the State Board expects, by December 31, 2023, that the VA 
parties will submit the following documents: (i) draft Global Agreement; (ii) draft Enforcement 
Agreement; (iii) draft Implementing Agreements; (iv) draft Quantitative Flow Accounting 
Approach; (v) draft Funding Plan; and (vi) draft Systemwide Governance Committee Charter.  
(Id., p. 9-2.)   

 CEQA requires a stable baseline from which to measure environmental effects.  While 
confusing, it appears the Staff Report modified the baseline for the VA alternative compared to 
the baseline for UIF alternatives.  “The major difference between the baseline and 2019 BiOps 
condition relative to exports and Delta outflows is the applicability of San Joaquin River inflow 
to export (I:E) constraints that apply during April and May.”  (Draft Staff Report, p. 9-13.)  “The 
VA flow assets are accounted for as additive to the 2019 BiOps condition, not baseline.”  (Id., p. 
9-22.)  The following tables illustrate how this problem understates the benefits of the VA 
contributions: 
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 A few observations from these tables.  First, the tables measure the VA contribution from 
a baseline described as the 2008/09 BiOps.  Second, the VA “high inflow” column is assuming 
that the additional state water purchases contemplated by the VA are successful.  Third, these 
modeled VA additive flows are less than the volumes included in the VA flow table, suggesting 
that SacWAM does not recognize VA flows as entirely new water.   

 There are hints throughout Chapter 9 that would suggest State Board staff are attempting 
to undersell the VA benefits.  For example, it is pointed out that the VA flows do not increase 
flows year-round as compared to a UIF standard: “on a monthly average, Delta inflows would 
increase for some months and would decrease for other months compared to baseline.”  (Staff 
Report, p. 9-57.)  Similar negative statements are made about the VA habitat benefits 
“Additional uncertainties in VA outcomes arise from the timing of physical habitat restoration 
completion; assumptions of the suitability of VA habitat assets; limitations in the habitat 
modeling approaches; the lack of a quantitative connection between certain aspects of the habitat 
and species abundance; the focus on a few at-risk species; and others….”  (Id., p. 9-81.)   

 The balance of Chapter 9 assesses the various CEQA impact categories for VAs akin to 
Chapter 7 for the UIF alternatives.  Again, the overall theme of Chapter 9 is that VAs are not as 
beneficial as UIF.  For example, “[g]enerally, the changes in hydrology under the proposed VAs 
are smaller than the changes in hydrology that would occur under the proposed Plan amendments 
evaluated in Chapter 7.”  (Staff Report, p. 9-165.)  

/// 

/// 

/// 

 

 

 

 

11



To: Nevada Irrigation District 
RE: Draft Staff Report 
Date: January 4, 2024  
Page  12 
_____________________________________________________________________________________________ 
 

Conclusion & Next Steps 

 NID is in process of conducting its own modeling of UIF impacts within NID’s 
watersheds to demonstrate the unique impacts of UIF on headwater regions without reliable 
alternative sources of supply like groundwater.  NID will submit CEQA comments on the draft 
Staff Report by January 19, 2024.   

 

       Sincerely, 

       MINASIAN LAW 

        
           By:  ____________________________ 
        DUSTIN C. COOPER 

DCC/ast 
Enc. 
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